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(Andrew Law ence, Managi ng Attorney).

Bef ore Quinn, Zervas and Wl sh, Adm nistrative Trademark
Judges.

Opi nion by Zervas, Adm nistrative Trademark Judge:

An application was filed by Country Misic Café, Inc.
to register the mark COUNTRY MJSI C CAFE for, inter alia,
"ni ghtclub and restaurant services" in International C ass

42. 1

! Application Serial No. 75909681, filed February 4, 2000,
all eging a bona fide intention to use the mark in commerce. The
application originally also included goods in International
O asses 14, 18, 21, 25 and 26.

The exanining attorney’'s initial refusal to register under
Section 2(e)(1) of the Trademark Act (discussed bel ow) was not
l[imted to the services in International C ass 42. She |later
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The exam ning attorney refused registration under
Section 2(e)(1) of the Trademark Act on the ground that
applicant's mark, if applied to applicant's services, would
be nmerely descriptive of them

Appl i cant has appealed the final refusal. Both
applicant and the exam ning attorney have filed briefs.
Applicant did not request an oral hearing.

Appl i cant contends that its proposed mark “as a whol e
...1s not nmerely descriptive because it does not inmmediately
convey know edge of the ingredients, qualities or other
characteristics” of its services. (Enphasis in the
original.) Further, applicant nmaintains that the evidence
relied on by the exam ning attorney confirns that the mark
is suggestive and fails to establish that the mark cannot
function to distinguish applicant's services. |In support
of its contention that its mark is suggestive, applicant
cites to seventeen registrations “wherein the PTO nerely

required a disclaimer of the generic term‘café.’”?

wi t hdrew her Section 2(e)(1) refusal with respect to any goods in
the application. Thus, on August 23, 2004, applicant filed a
request to divide the application, which the Ofice granted,
creating a child application and assigning it application Serial
No. 75983517. A notice of allowance has issued in the child
appl i cati on.

2 The exanmining attorney has objected to applicant's citation of
si xteen of these seventeen registrations because “a |ist of
registrations is not evidence, particularly when the |ist does
not even indicate whether the registrations are on the Princi pal
or Suppl emental Regi ster and when the identifications include
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The exam ning attorney maintains that the mark
“imredi ately describes features of nightclub and restaurant
services, e.g., they are to [be] provided in a café setting
featuring country nmusic.” In support of her refusal to
regi ster, the examning attorney submtted dictionary
definitions of “country nusic” and “café”; excerpts of
articles retrieved fromthe NEXI S database; articles found
on the Internet; disclainers of “anal ogous wording, such as
COUNTRY ROCK CAFE, JAZZ AND BLUES CAFE, JAZZ CAFE, BLUES
CAFE, BLUES CENTER, MJSI C PALACE, for nightcl ub,
restaurant, bar and entertai nnent services in third-
parties’ registrations”; disclainmrs of the term COUNTRY
MUSIC in registrations for a wide variety of goods and
services; and disclainmers of the term CAFE in registrations
for nightclub and restaurant services. The exam ning
attorney maintains that such evidence “all support the

det ermination that COUNTRY MJSI C CAFE i medi ately descri bes

applicant's gloss.” (Applicant did not provide a copy of the

si xteen registrations, and the exam ning attorney introduced the
seventeenth registration into the record.) Because these
registrations were noted by applicant in its request for

reconsi deration, and the examining attorney did not advise
applicant that the listing is insufficient to nake the
registrations of record in her denial of the request for

reconsi deration, see TBWMP 8§ 1208.02 (2d ed. rev. 2004), the
exam ning attorney is deened to have wai ved the objection. As
expl ai ned bel ow, however, the disclainers or |ack of disclainers
inthird-party registrations are not deterninative of the issues
before us in this appeal.
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a café where COUNTRY MJSIC is featured, be it |ive COUNTRY
MJSI C or pre-recorded COUNTRY MJSIC.”

A termis deened to be nerely descriptive of goods or
services, wthin the neaning of Trademark Act Section
2(e)(1), if it forthwith conveys an i medi ate i dea of an
ingredient, quality, characteristic, feature, function,
pur pose or use of the goods or services. 1In re Gyulay, 820
F.2d 1216, 3 USPQ2d 1009 (Fed. G r. 1987); and In re Abcor
Devel opment Corp., 588 F.2d 811, 200 USPQ 215 ( CCPA 1978).
A termneed not inmediately convey an idea of each and
every specific feature of the applicant's goods or services
in order to be considered nerely descriptive; it is enough
that the term describes one significant attribute, function
or property of the goods or services. Inre HUDD.L.E
216 USPQ 358 (TTAB 1982); and In re MBAssoci ates, 180 USPQ
338 (TTAB 1973). \Wiether a termis nerely descriptive is
determ ned not in the abstract, but in relation to the
goods or services for which registration is sought, the
context in which it is being used on or in connection with
t hose goods or services, and the possible significance that
the termwoul d have to the average purchaser of the goods
or services because of the manner of its use; that a term
may have ot her neanings in different contexts is not

controlling. In re Bright-Crest, Ltd., 204 USPQ 591 (TTAB
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1979). It is settled that "[t]he question is not whether
soneone presented with only the mark coul d guess what the
goods or services are. Rather, the question is whether
soneone who knows what the goods or services are wll
understand the mark to convey information about them" In
re Tower Tech Inc., 64 USPQRd 1314 (TTAB 2002); see also In
re Home Buil ders Association of Geenville, 18 USPQ2d 1313
(TTAB 1990); and In re American G eetings Corporation, 226
USPQ 365 (TTAB 1985). As the Board has expl ai ned:

t he question of whether a mark is nerely

descriptive nust be determ ned not in the

abstract, that is, not by asking whether one can

guess, fromthe mark itself, considered in a

vacuum what the goods or services are, but

rather in relation to the goods or services for

whi ch registration is sought, that is, by asking

whet her, when the mark is seen on the goods or

services, it imediately conveys information

about their nature.

In re Patent & Tradenmark Services Inc., 49 USPQ2d 1537
(TTAB 1998).

According to the exam ning attorney, The Anerican
Heritage Dictionary of the English Language (1992) defines
“country music” as: “popular nusic based on the folk style
of the southern rural United States or on the nusic of
cowboys in the American West.” Additionally, “café,” which

has been disclained by applicant, is defined as a

“cof f eehouse, restaurant, or bar.” 1d. Thus, a “country
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nmusi c café” imedi ately describes a cof feehouse, restaurant
or bar featuring popul ar nusic based on the folk style of
the southern rural United States or on the nusic of cowboys
in the American West. \When the proposed mark is consi dered
as a whole and used in connection with the identified
services, it has a definite, readily identifiable neaning.

Country nusic “and its associated culture” evidently
is a central thene adopted by applicant in rendering its
“nightclub and restaurant services.” At p. 5 of its brief,
appl i cant acknow edges that the two page article discussing
the “County Music Café” that the exam ning attorney
i ntroduced into evidence, taken fromthe
www. m | | capquest. com website (dated March 11, 2004), refers
to applicant. The article, under the headi ng “Conpl eted
Direct Public Oferings” and the caption “Country Misic
Caf é,” states:

The Conpany was incorporated in April of 1996 to

devel op, own and operat[e] the Country Misic

Caf é, casual dining restaurants which will serve

noderately priced American style f[ood] and

beverages and feature Country Miusic and its

associated culture as its basic thenme. The

County Music Café restaurant concept is based

upon the popularity and appeal of Country Misic

and the culture and lifestyle it represents. It

is designed to provide custonmers with an

opportunity to dine in [an] environnment that

enabl es themto experience the | ook, sound, feel

and excitenent of the Country Music] segnent of

the entertai nnent industry. The Conpany intends
to create this environnent primarily through the
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use of pre-recorded traditional and contenporary
County Music, décor which will featu[re] country
Musi c nmenorabilia, collectibles and art. It is
al so expected that the Conpany’s restaurants
will] feature live musical performnces.?

Appl i cant has not contested the accuracy of the description
of applicant's nightclub/restaurant in the article.

Further, the record in this case shows descriptive
uses of “country music café.” Specifically, the exam ning
attorney has noted the follow ng uses of “country nusic
caf & taken fromthe Nexis database:*

If it’s a sweet tooth you have, try sonme of the
desserts featured at the MIIstone D ne and
Dessert Café | ocated on the northwest corner of
the International Fountain |awn. There you can
i ndul ge in a nondo nedl ey of confections and sip
gournet coffee while watching denonstrations at
t he Bl ue Ri bbon Cooking School. As if the cheap
eats weren’t enough, there are lots of free food
sanples to be had at the food-products exhibit,
such as sauces, cereals and salsa. For those of
you who still claimto cone strictly for the
entertai nment, there are bands, health-care
booths, a Flag Pavilion dance pal ace and a
country-nmusi c café.

(The Seattle Tinmes, July 20, 2001)

3 Several words were cut off or omitted on the copy of the
article in the record. The lettering in brackets consists of
those letters that were onmitted fromthe copy of the article in
the record.

* The exanmining attorney’s search for “country nusic café”

| ocated seven hits. Two hits are identified above. The

remai ning hits show use of COUNTRY MJSI C CAFE as a trade name —
and hence nay be referring to applicant itself - or do not use

COUNTRY MUSI C CAFE as a unitary term e.g., “..Geat Hll
Mountain Band will offer country nusic. The café is open until 2
a.m .." (The Hartford Courant Conpany, Septenber 2, 1999).
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Vanderbilt is an oasis of Southern gentility
right in the mddle of Nashville, the country-
nmusi c capital of the world. There s the G and
add OQory, Dollywod and Barbara Mandrell Land.
So whil e Brendan saw Vanderbilt’s canpus, |
decided to take in the Country Music Hall of
Fame. There right before ny eyes were Elvis
Presley’s car, a suit worn by Johnny Cash and a
roonful of guitars. Later, sitting in a country
nmusic café, listening to country nusic, Brendan
confessed that he was nore confused than ever.
Where should he go to school ? What shoul d he
maj or in? And where would he neet girls?

(The Baltinore Sun, Novenber 9, 1995)
Additionally, the exam ning attorney has | ocated several
articles fromthe Nexis database show ng descriptive use of
“music café,” including the foll owi ng excerpts fromthose
articles:

The center, which has been in the planning stages
since 1997, woul d cel ebrate bl ack contributions
to the arts, sports, nedia, literature and civil
rights, and feature a mx of |ocal and nationa
exhi bitions and performances. A theater, retai
store, music café and restaurant are al so
envi si oned.

(Pittsburgh Post-CGazette, Septenber 13, 2001)

A 300-seat theater is envisioned, as is a
restaurant, store and nusic café. Culture wll
be brought to life through nusical performances,
storytelling and hands-on exhibits for children.

(Pittsburgh Post-Gazette, July 28, 2001)

ShowBi zCity will also house the 900-seat Broadway
Theatre. ShowBizCity wll also feature a 230-
seat Conmedy Store, a nmusic café, a Back to the
‘60s Café, theaters, restaurants and tours of the
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Aal sneer studi os, where many of Holland’ s nore
popul ar TV prograns are nade.

(Variety, Septenber 1-7, 1997)

One of the nost conplicated scenes has been saved

for the | ast week —they’ re shooting the

projected revelry of June 30 in Lan Kwai Fong, a

smal | L-shaped street crammed by singles bars,

nmusi ¢ cafés and trendy restaurants with nanes

i ke Gscar’s and Tokyo Joe.

(Los Angel es Tines, June 16, 1997)

Because “country nmusic” is a type of nusic, the use of
“music café” in a descriptive manner is relevant to the
qguestion of whether “country nusic café” is nerely
descriptive of applicant's nightclub and restaurant
servi ces.

Fromthe foregoing, we find that “country nusic café”
is a termwhich has a definite neaning and that applicant
offers country nusic as a feature or characteristic of its
services. W conclude that, when used in connection with
applicant's services, the term COUNTRY MJSI C CAFE
i mredi ately descri bes, w thout conjecture or speculation, a
significant characteristic or feature of applicant's
services, nanely, that country nmusic is a thene of
applicant's café.

Appl i cant has argued that its proposed nmark “does not

convey ...i mmedi ate knowl edge of the Applicant's services to

a potential consunmer” because “nothing about the mark
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i mredi ately indicates exactly what services the Applicant
provides.” Applicant points out that:

Applicant's mark could refer to country nusic
related food or favorite foods of country
musicians. It could be a facility for live
country nusic, classic country nusic recorded
decades ago, nobdern country nusic recorded this
year, or even bluegrass country nusic. Moreover,
it could be that country nmusic was not played at
all and the only relation to country nusic is

menorabilia on the walls. In fact, the service
provi ded could be a conbi nation of any or nore of
t he above.

Applicant's argunents are not well taken. The mark
i medi ately — and wi thout imagination or thought - conveys
the fact that the nightclub and restaurant services
provi ded by applicant have a country nusic thene. As such
the mark forthwith conveys an i medi ate i dea of a
characteristic or feature of applicant's services. See In
re Gyulay, 820 F.2d at 1217.°

Further, we note that both applicant and the exam ning
attorney have nmade third-party registrations of record in
support of their argunents. Qur decision is not affected
by any of the third-party registrations nade of record by
ei ther applicant or the exam ning attorney. Many of these

regi strations involve services that are not in question in

> W note that this is an instance where consuners do not need to
know what services applicant is offering under the mark to
determine a feature or characteristic of applicant's services —
the descriptive significance is obvious fromthe mark itself when
considered inits entirety.

10
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this case. Also, applicant has not identified the services
listed in each of the registrations it has nmentioned in its
brief.® Further, the registrations of record are not
determ native of the issues before us in this appeal - each
case nust be decided on its own nerits, and neither the
Board nor the exam ning attorney is bound by the prior
actions of the Ofice. See In Re Nett Designs Inc., 236
F.3d 1339, 57 USPQ@d 1564 (Fed. G r. 2001). ("Even if sone
prior registrations had sonme characteristics simlar to
[applicant’'s application], the PTO s all owance of such
prior registrations does not bind the Board or this
court.")

In view of the foregoing, we conclude that, when used
in connection with applicant's services, the term COUNTRY
MUSI C CAFE i mmedi at el y descri bes, without conjecture or
specul ation, a significant characteristic or feature of the
services, nanely, that applicant's nightclub/restaurant is
a café that features country nusic.

Deci sion: The refusal to register is affirnmed.

® See e.g., Registration No. 2872532 for FI TNESS CAFE whi ch
applicant states is “presumably registered for a health conscious
restaurant.”

11



